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1. 

Summagy of the Argument 

To the extent the State actually addresses the issues raised by Meiggs, it argues that the 

trial court’s rulings, if error, were harmless. Courts have held that under certain circumstances, 

the cumulative effect of trial errors may warrant reversal even if each might be deemed harmless 

in isolation. However, as a defendant, who is cloaked in the presumption of innocence until the 

State proves guilt beyond a reasonable doubt, Meiggs believes that he did not receive a fair and 

impartial trial due to the numerous errors in the proceeding. 

H. 

Arggment 

1. Exclusion of Evidence/Rape Shield Law. 

On the first day of trial, the State moved to redact or exclude its own exhibits 

[Certificates of Analysis] for the reason that the reports contained unfavorable findings such as 

DNA samples collected from  which contained a mixture of three or four unknown male 

individuals, and that other samples did not contain a sufficient quantity of DNA for analysis. 

The State argued that allowing the jury to hear this information would deny  the right to 

be treated with dignity, respect, and fairness as guaranteed by the Indiana Constitution and in 

violation of the Indiana Rape Shield Rule. (Rap. 118, 1. 13-25). Meiggs argued that the 

protection of his constitutional rights outweighed  rights to dignity and respect, and 

those rights were relevant to issues outside the scope of the Rape Shield Law. (Tnp. 119, 1. 24-
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25). After a lengthy argument, the trial court decided that it would not allow the reports to be 

admitted and limited defendant’s counsel as to issues he might raise on cross examination. (Tr. 

pgs. 128, 1. 3-4). On appeal, the State argues that the record does not support the assertion that 

Rule 412 applied to bar the admission of the reports. This statement is disingenuous. Indiana’s 

Rape Shield law formed the entire basis for the State’s objection. It was argued exhaustively. 

On appeal, the State has chosen to ignore Meigg’s entire discussion on that issue, and 

characterize the trial court’s decision as a ruling on the issue of relevance. 

Even if the trial court decided the information was not relevant, that ruling is still error 

because it denied Meiggs his constitutional right to confront witnesses and conduct an adequate 

cross-examination, and to introduce exculpatory evidence to the jury. The trial comt’s ruling was 

also a basis for the error that occurred during closing arguments, when the prosecutor misstated 

the evidence. Since the jury had been denied access to the reports, it was left with no choice but 

to accept the misstated evidence as true. The State’s sole concern was for  dignity, 

and the need to spare her embarrassment. There was no concern for Meiggs’ constitutional 

rights. The State ignores this issue for the simple reason that Indiana’s Rape Shield law does not 

trump a defendant’s right to cross-examine witnesses. “Indiana’s Rape Shield Statute has 

repeatedly been found constitutional on its face so long as it does not Violate a defendant’s right 

to cross—examination.” Fugett v. State, 812 N.E.2d 846, 848-50 (Ind. Ct. App. 2004)‘ Nicole 

Hoffman, the forensic expert, testified with regard to the vaginal and cervical swabs, “Additional 

testing did not confirm the presence of seminal...additiona1 testing was done and it was not 
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confirmed to be seminal.” (Tnp. 232, 1. 2-18). She went on to testify that “the swabs failed to 

demonstrate a sufficient quantity of male DNA for autosomal urinalysis.” (Tr.p. 232, 1. 20-21). 

“There was no male DNA on them.” (Tnp. 233, 1. 3-5). With regard to the external genital 

swabs, Ms. Hoffman testified that amylase was detected in Item 2E (Tnp. 233, 1. 15—16), but 

“was not enough to do an analysis because it was combined with an abundance of female DN .” 

(Tr.p. 234, 1. 11—14). Ms. Hoffman testified that amylase was detected in Item 2F, the underwear, 

but she could not do an analysis because there was a mixture of individuals contained in the 

samples. (Tr.p. 235, 1. 5-11). When the State misrepresented these findings in its closing 

argument, the jury did not have the reports to review, and the trial court refused to admonish the 

jury with regard to the State’s erroneous summary of the evidence or grant a mistrial. The 

constitutionality of Indiana’s Rape Shield law must be examined on a case-by-case basis to 

ensure that no Violation of the right to cross-examination has occurred. Id. In other words, the 

exclusion of the evidence must not prevent the defendant from conducting a full, adequate, and 

effective cross-examination. Id. Also see Davis v. State, 749 N.E.2d 552, 554 (Ind.Ct.App. 

2 001 ). 

Not only was the trial court’s ruling a Violation of Meiggs’ constitutional right to cross- 

examine the Witness, the ruling is contrary to EVid. Rule 412. The State strategically ignored the 

issue of the Rape Shield law in its Brief, but the application of that law clearly prevented Meiggs 

from conducting a full, adequate, and effective cross-examination as discussed in F ugetT and 

Davis, and lefi the jury free to consider false evidence, or worse, to speculate based on 
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information that was not in the record. 

2. Instructing the Jury. 

The State argues that the trial couIT did not abuse its discretion on the issue of 

instructions. Citing Overstreet v. State, 783 N.E.2d 1140, 1163 (Ind. 2003), the State argues that 

the purpose of an instruction is to inform the jury of the law applicable to the facts without 

misleading the jury. Overstreet is inapplicable to the present case. It deals with the trial court’s 

refusal to give a tendered instruction during the penalty phase of the trial. In the present case, the 

instruction was tendered during deliberation, after the parties had settled on instructions and they 

had been read to the ju1y. To tender one new and entirely different instruction during 

deliberations and to deny a second instruction clarify the meaning of the first is a dangerous error 

that placed Meiggs in a position of peril. 

During deliberations, the Jury sent out the following question: 

“Regarding #4, does saliva on  vagina indicate that there was penetration 
of  vagina with his tongue.” (Tr. Volume of Exhibits, page. 14) 

The trial court proposed to respond “Would the legal definition of penetration assist you 

in resolving this issue?” (As suggested by the State). 

The State agreed that the legal definition of the word “penetration” would assist the 

jurors. Meiggs’ counsel objected. (Tr.pgs. 54-58). The trial court then stated: “All right okay, 

okay, I’ve heard enough. Show the objection overruled. I will have the Bailiff read that question 

to them and see What kind of response that we get.” (Tr.p. 58, 1. 9-11). 

The Jury then sent a second question:
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“Are the charges solely based on “penetration” or the entire definition of Court 
Instruction #7. Refer to Element #3.” (Tr. Volume of Exhibits, page 15). 

The trial court stated “I’m not going to answer the second one at this point. I think 

they’re confused about what penetration was.” (Tr.p. 62, 1. 8—9). The trial court acknowledged 

the jury was confused, but refused to clarify the confusion. On appeal, the State attempts to 

rehabilitate this error, by arguing that Meiggs did not claim the instruction was an incorrect 

statement of law. In so doing, the State clearly ignores the actual issue. Indiana courts have 

stated that the generally accepted procedure in answering a jury’s question on a matter of law is 

to reread all instructions in order to avoid emphasizing any particular point and not to qualify, 

modify, or explain its instructions in any way. Riley V. State, 717 N.E.2d 489, 493 (Ind. 1999) 

citing Wallace v. State, 426 N.E.2d 34, 36—37 (Ind. 1981). The trial court’s final instructions 

clearly set forth the fact that the State must prove each of the four elements of the offense beyond 

a reasonable doubt in order to convict the defendant of the charge. Singling out one element 

instead of rereading the entire instruction placed undue emphasis on the one element While 

ignoring the remaining three. 

Indiana Code 34—36-1—6 provides: 

“If, after the jury retires for deliberation: 

1. there is a disagreement among the jurors as to any part of the testimony; or 

2. The jury desires to be informed as to any point of law arising in the case; 
the jury may request the officer to conduct them into court, Where the 
information required shall be given in the presence of, or after notice to, 
the parties or the attorneys representing the parties.” 
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The trial court failed to follow this statute. In addition, the trial court failed to follow the 

guidelines set out in a sen'es of Indiana cases; i.e., Riley v. State, supra; Wallace V. State, supra; 

Graves v. State, 714 N.E.2d 724, 727 (Ind.Ct.App. 1999); Durden v. State, 406 N.E.2d 281 

(Ind.Ct.App. 1980); and Downs v. State, 656 N.E.2d 849, 858 (Ind.Ct.App. 1995) holding that 

the giving of a special instmction on one particular issue tends to emphasize that issue as being 

of primary importance and tends to tell the jury what it ought to do. Also see Jenkins v. State, 

424 N.E.2d 1002, 1003 (Ind. 1981. When discussing this issue, the Wallace Court stated: 

“The path is extremely hazardous for the court that would depart from the body of 
final instructions and do other than reread the final instructions in responding to 
jury questions.” 

The State’s argument completely ignores the law on this issue. 

3. Prosecutorial Misconduct. 

The State moves on to the issue of prosecutorial misconduct, alleging that the failure to 

request an admonishment or move for mistrial results in a waiver of the issue. This statement is 

completely at odds with the Record. The Record discloses that Meiggs did request an 

admonishment and a mistrial. (Vol. II, Tr.p. 47; 55, L. 12-13; 56, 1. 8-9). The tn'al court dednied 

both motion, and Meiggs made an offer to prove. Despite the State’s mischaracterization of the 

Record, the issue of misconduct arose when the State deliberately argued facts that were contrary 

to the evidence. 

The prosecuting attorney stated:
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“...it’s important to go back on the external genital swabs. And Mr. Phillips said 
that there was no amylase. Look back at your notes because Nicole Hoffman, the 
first DNA technician, when she talked about the genital swab on the external area 
she said amylase was detected.” (Tr.p. 47, 1. 5-13) 

Meiggs’ attorney objected (Tr.p. 47, 1. 15-16), and the trial court intermpted the objection, 

stating: “ 

We’re going to stop. The jury will decide Whether that was testified to or not. 
Okay, go on.” (Tr.p. 47, 1. 19-20). 

The State went on to argue: 

“How does that DNA get on there? How does [it] end up on her external 
genitalia? How does saliva end up there? How does amylase end up getting 
detected? And so, we can imagine, and we can conjure we can come up with 
different ways or we can look at the simple explanation that was made from the 
beginning...” (Tr.p. 48, 1. 1-8). (Emphasis added). 

Contrary to the State’s recitation, Nicole Hoffman testified with regard to Item 2C, the vaginal 

and cervical swabs, “Additional testing did not confirm the presence of seminal...” and additional 

testing was done and it was not confirmed to be semina .” (Tr.p. 232, 1. 2—18). She went on to 

testify that “the swabs failed to demonstrate a sufficient quantity of male DNA for autosomal 

urinalysis.” (Tr.p. 232, 1. 20-21). “There was no male DNA on them.” (TR.p. 233, 1. 3-5). With 

regard to the external genital swabs, Ms. Hoffman testified that amylase was detected in Item 2E 

(Tr.p. 233, 1. 15—16). “...these swabs actually did have male DNA on them, but was not enough 

to do an analysis because it was combined with an abundance of female DNA.” (Tr.p. 234, 1. 11- 

14). Ms. Hoffman testified that amylase was detected in Item 2F, the underwear, but she could 
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not do an analysis because there was a mixture of individuals contained in the samples. (Tr.p. 

235,1. 5-11). 

The prosecutor’s closing remarks were inconsistent with Ms. Hoffman’s testimony, but 

the jury was not allowed to read the forensic reports or hear cross-examination on those specific 

issues. The forensic findings are confusing when not read in their full context. Meiggs renewed 

his objection outside the presence of the jury, and the prosecutor makes light of the obj ection by 

stating “that he never specifically told the jury that the saliva was Meiggs’ saliva.” (Tr.p. 58., 1.1- 

5). This remark clearly indicates that the prosecutor wés deliberately playing with words, and 

twisting his comments to support his theory of the offense even though it was not supported by 

the evidence. 

4. Cumulative Effect of Trial Errors. 

On appeal, the State has addressed the issues in the same manner as it tried them, and that 

is to ignore the rights of the defendant. Under some circumstances, the cumulative effect of trial 

errors may warrant reversal even if each might be deemed harmless in isolation. Shelby v. State, 

986 N.E.2d 345 (Ind.Ct.App. 2013). The State basically argues that if any of the issues raised by 

Meiggs on appeal were actual error, then those errors are harmless. 

To rise to the level of fundamental error, a defendant must demonstrate that the 

misconduct made a fair trial impossible or constitutes clearly blatant violations of basic and 

elementary principles of due process and presents an undeniable and substantial potential for 

harm. Gregory v. State, 885 N.E.2d 697, 706 (Ind. Ct. App. 2008), trans. denied, 902 N.E.2d 205 
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(2009); Jewell v. State, 887 N.E.2d 39, 942 (Ind. 2008); Hape v. State, 903 N.E.2d 977 

(Ind.Ct.App. 2009). In making a determination as to whether a claimed error denies the 

defendant a fair trial, the reviewing court must consider whether the resulting harm or potential 

for harm is substantial. Townsend v. State, 632 N.E.2d 727, 730 (Ind. 1994). Meiggs’ attorney 

was not permitted to cross-examine State experts regarding their findings; the jury was not 

permitted to have a copy of the experts’ reports; the trial court, having acknowledged that the 

jury was clearly confused on the elements, refused to clarify that confusion; and the trial court 

permitted the State to place evidence not contained in the record before the juty during its closing 

argument in an accept to mislead them. The cumulative effect of these actions is staggering, and 

was clearly substantially harmful to Meiggs. 

VI. 

Conclusion 

it is clear that Considering the cumulative nature of the errors raised in this appe 

Meiggs was denied a fair and impartial trial, and the verilict of the 
‘ 

a 
, V, 

uld be set aside. 
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